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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF PENNSYLVA- 
NIA. 


SMITH AND SLOAT VU, MERCER AND PECHIN. 


The facts of this case are sufficiently stated in the opinion of 
his honour Jupere Kang, as follows: 

This case came before the court on bill and affidavits, upon 
a motion to restrain the defendants, by special injunction, from 
constructing, selling, and using Woodworth’s planing, tongue- 
ing, and grooving machine, or any of the parts or combinations 
thereof. 

It was very fully examined and ably argued by the gentlemen 
who are of counsel in the several cases growing out of Mr. 
Woodworth’s patent-right; and it was agreed, that the evi- 
dence adduced in the case of Sloat and Plympton, which was 
considered immediately after this, should be applied to both 
cases. 

The facts, so far as they are undisputed, are these : 

On the 27th December, 1828, letters-patent were issued to 
William Woodworth, of Troy, in the state of New York, con- 
ferring on him exclusive property of his « Improvement in the 
method of planing, tongueing, grooving, and cutting into mould- 
ings, or either, plank, boards or other material.”’ 

The patentee having died on the 9th of February, 1839, let- 
ters of administration on his estate were duly granted to 
his son, William W. Woodworth, by the surrogate of New 
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York, at which place the father was residing at the time of his 
death. 

On the 29th July, 1842, the administrator applied for an ex- 
tension of the patent for seven years: and the board of com- 
missioners, to whom the application was referred, under the 
act of 1836, having certified in his favour, the patent was ex- 
tended in the name of the administrator as such. 

On the 8th July following, the administrator surrendered his 
letters-patent, in accordance with the provisions of the 13th 
sect. of the act of 1836, for the purpose of obtaining a renewal 
upon an “amended specification, describing the invention in 
more full, clear, and exact terms,’? and the amended patent 
issued to him on the same day, under the hand of the secretary 
of state, countersigned and sealed with the seal of the patent- 
office, by “Henry H. Sylvester, acting commissioner of 
patents.”’ 

The complainants claim under a grant of the exclusive riglit 
within and throughout the county of Philadelphia, made by 
the administrator, on the 29th November, 1842, and duly re- 
orded. 

It is admitted, that the defendants, Plympton and Hogeland, 
have been using, and they claim the right to use again, a 
machine, known as Ira Gray’s, which effects the same purposes 
as Woodworth’s, and which is alleged by the complainants to 
be in principle and substantially the same. 

Upon these facts, several prelimiuary questions have been 
discussed by the counsel for the parties, which I shall briefiy 
consider. 

1. It is said, that the administrator had no power to surren- 
der the patent of 1828, after assigning exclusive rights under 
it, and that the new letters-patent, being founded on such sur- 
render, are void. 

It is not easy to see how this objection, if valid, could aifect 
the case before the court. The complainants do not claim 
under the new letters-patent, but under the old; and these 
cannot have been invalidated by an unlawful surrender of 
them. 

But it seems to me a mistake, to regard the complainants, or 
any other persons whose rights have been brought to the notice 
of the court, as assignees within the meaning of the patent laws. 
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There are four classes of persons recognised by the 13th and 
14th sections of the act of 1836, as parties “ interested.”’ These 
are the original patentees, their executors or administrators, 
their assignees, and the grantees under them of the exclusive 
right for a specified part of the United States. These last, by 
the express words of the 14th section, have the same rights ot 
suit as the patentee or his assignees; and it is by force of this, 
that the complainants, who are merely grantees of a limited 
right, are admitted as parties here. But they have no power 
over the letters-patent: these remain with the party to whom 
they were issued, or the general representative of his interest; 
and the power of surrendering them for amendment and re- 
newal is vested exclusively by the 13th section in “ the patentee, 
his executors and administrators, or the assignee of the origina! 
patent. The administrator, therefore, upon the facts disclosed, 
was the only person who could make the surrender and re- 
ceive the amended patent; and there is nothing in the act 
of congress which restricts his right to do so, because of his 
having previously made special or limited grants or licenses. 

2. It is said, that the amendments of the specification, as 
made upon the re-issue of the patent in 1843, do not enure to 
the benefit of the assignees or grantees under the patent, as it 
stood before; in other words, that they must stand or fall with 
the original specification. 

[ cannot assent to this. The complainants are not grantees 
of the patent, or any part of it: they are grantees of certain 
rights, of which the letters-patent are the evidence and defini- 
tion. If those rights are made more clear and definite (not 
more extensive) by any new or additional act whatever, from 
whomsoever proceeding, why shall the complainants be denied 
the advantage of using that clearer and less equivocal evi- 
dence? 

This is not the case of a surrender and re-issue with amended 
specification, where the grantee for a district prefers resting his 
claims on the specification as it stood when he purchased his 
right. As where the patentee makes a disclaimer of part of the 
invention, the prior grantee might in such case refuse to be 
affected by it. But here the objection comes from third per- 
sons: the complainants adopt the amended specification, by 
making it a part of their bill; and the only inquiry is, as to their 
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authority for doing so. The question is settled as to third 
parties by the provision of the act, that the amended specifica- 
tion shall have the same effect and operation in law, on the 
trial of actions, as though it had been originally filed in its cor- 
rected form. 

3. The 5th section of the act of 1836 directs that all patents 
shall be issued under the seal of the patent office, and be signed 
by the secretary of state, and countersigned by the commis- 
sioner: it is argued, that this patent is invalid, because signed 
by an acting commissioner. 

Mr. Sylvester, the countersigning officer, was the chief clerk 
of the patent office at the time; and as such, by the words of 
the 2d section of the act, in all cases, during the necessary ab- 
sence of the commissioner, or when the principal office became 
vacant, had the charge and custody of the seal, records, and 
other things belonging to the office, and was required to “ per- 
form the duties of commissioner during such vacancy.” It is 
contended by the complainants, that the words “during such 
vacancy,” 
the commissioner, as to that of the commissionership being 
vacant by death, resignation, or removal. 

This may be a grave question. I am not prepared to say, 
that the absence of the commissioner, while he retains his offi- 
cial character, constitutes a vacancy in the office; or that the 
inferior officer can succeed to or exercise the powers of the 
principal station, while that station has a lawful incumbent. 
But I do not regard the question as properly before me, at least 
at the present stage of the cause. I recognise the signature of 
the secretary of state, the public seal of the patent office, and 
the countersignature of a person who has the custody of it 
during the absence of the principal commissioner, and the right 
to use and attest it in a certain contingency. I find him 
designating his official character for the time, by words that 
imply his legal substitution to the duty in question. There is 
no allegation of fraud or usurpation on his part: on the con- 
trary, his act is sanctioned by the commissioner now acting in 


apply as well to the case of the necessary absence of 


person. 

It would be too much for me, in an interlocutory proceeding 
like this, to deny the validity of these letters-patent. I am in- 
clined rather to adopt for the time the language of judge Story 
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(in the case of Woodworth v. Stone, 1st Cire., May T. 1845), 
on a question not unlike the present, and take the countersig- 
nature, as he did the re-issue of the patent, “to be a lawful 
exercise of the officer’s authority, unless it is apparent on the 
very face of the patent that he has exceeded his authority.”’ 

1. It is contended, that the grantee of a right under letters- 
patent, cannot maintain a suit in a circuit which forms part of 
Pennsylvania, if he derives his title through a foreign adminis- 
trator. 

This idea refers itself to the local laws of Pennsylvania, 
which as it seems to me, have no application to the case. By 
the act of 1836, “all actions, suits, controversies, and cases’’ 
whatever, arising under the patent laws, are without any ex- 
ception originally cognizable in the courts of the United States; 
and it has been held in the only case in which the question has 
arisen (Parsons v. Barnard, 7 Johns. 144), that this jurisdiction 
is exclusive. The right, which is vested by letters-patent, has 
its origin in the patent-laws, and is transferrable and transmis- 
sible according to their provisions. On the death of the pa- 
tentee in this case, it passed under them to his administrator ; 
and as it was a personal right, the administrator constituted 
by the forum of the domicil became liable to account for it. 
If the right has been since violated, he may sue for damages 
in his own name, as for a wrong to his possession: if he has 
sold it in whole or in part, he may recover the price in his 
own name, as for a breach of contract with himself; Grier wv. 
Huston, 8 S. & R. 402; Wolfersberger v. Bucher, 10 S. & R. 
13. I cannot doubt, therefore, that William W. Woodworth, 
the administrator, to whom the letters-patent passed upon 
the death of the patentee, might himself have maintained an 
action in the circuit court for a breach of the patent right, 
without taking out new letters of administration in Pennsyl- 
vania. 

Still less can I doubt the power of this court, to interpose by 
injunction in such a case, to prevent an intended violation of 
right. It would be almost equivalent to a judicial repeal of the 
letters-patent upon the death of the patentee, to affirm that the 
restraining action of the courts shall have no operation beyond 
those of the twenty-eight or thirty states, in which the patentee 
is represented by a local administrator. 


45" 
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But were the law in this particular otherwise than as I be- 
lieve it to be, it is by no means true, that the incapacity of a 
foreign administrator to sue, implies the same consequence to 
his alienee. On the contrary, it has been expressly declared 
by the highest of our courts, that where a plaintiff’s title is 
derived through a foreign administration, it may be asserted in 
a judicial proceeding here, without constituting a domestic ad- 
ministrator; Trecothick v. Austin, 4 Ma. 35-6; Harper v. But- 
ler, 2 Pet. 239. 

5. A good deal of evidence was adduced to show that the 
amended specification describes a different improvement from 
that which is embraced in the original patent: and it was 
argued, that the amended patent was invalidated by the va- 
riance, 

This, however, on the authority of judge Story, in a case 
affecting this very patent, (Woodworth v. Stone, ut supra), I 
do not regard as open to question at this time. “It appears to 
me,’’ he said, “that prima facie, and at all events in this stage 
of the cause, it must be taken to be true that the new patent is 
for the same invention as the old patent; and that the only dif- 
ference is, not in the invention itself, but in the specification of 
it * * * * For the purpose of the injunction, if for 
nothing else, I must take the invention to be the same in both 
patents, after the commissioner of patents has so decided by 
granting a new patent.” 

Though thus relieved from the necessity of passing upon the 
question, I feel bound to remark, that the evidence has not satis- 
fied me of the fact it was intended to establish. The very title 
of the patent, in the words of the inventor, “his improvement 
in the method of planing, tongueing, and grooving, or either,”’ 
and the expression in the body of the specification, that after the 
planing is completed, the tongueing and grooving apparatus 
is to be used “7/reguired,”’ indicate to me that the patentee had 
in his mind from the first, a machine of several parts or systems, 
which could be used separately or in combination, as his ad- 
ministrator has developed more fully in the amended specifi- 
cation. So too, his omission to declare in the first specification, 
that he employs rollers for retaining the board in its place while 
planing, though fully set out in his amended specification, cannot, 
in my view, support the idea that the inventions described are 
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not essentially the same. The rollers, which he refers to in 
the first specification, and which are more unequivocally shown 
in the drawing annexed to it, as giving motion to the board, 
would almost necessarily perform the double office: besides 
which, there are other devices well known to mechanics, which 
could be conveniently adapted to the object. I see nothing in 
the two specifications, which could justify me in referring them 
to different machines. 

These preliminary objections being disposed of, three ques- 
tions present themselves: 

1. Was William Woodworth the inventor of the machine, 
for which he obtained letters-patent in December, 1828 ? 

2. Has he had, since the issuing of the letters-patent, such an 
exclusive and continued possession under them; or have his 
rights as patentee been so vindicated by judicial action, as 
to claim for him the summary intervention of equity at this 
time for his protection and repose ? 

3. Is the machine now made or used by the defendants the 
same in principle and substance with the machine so pa- 
tented, or with any material and distinguishable part of it? 

1. 2. The two first of these questions have been so often de- 
cided in the circuit courts of the United States, as to dispense 
with the consideration of them at this time. In the case of Van 
Hook against Scudder, in the circuit court for the southern 
district of New York, in 1843; and in another case in the 
northern district of the same state; in that of Wilson v. Curtis 
in the fifth cireuit, Louisiana district; in Washbourn v. Gould, 
in the first circuit, before judge Story, at May Term, 1844; and 
in twenty other cases decided summarily, immediately after- 
wards by the same judge; and again, in Woodworth vw. Stone, 
at May Term, 1845;—in all of these, and in numerous other 
cases which have been alluded to in the arguments, the Wood- 
worth patent has been recognised as valid, and the claimant 
under it as entitled to protection by injunction. 

Two cases only have been mentioned, as implying a different 
opinion. The first is that of Woodworth xv, Wilson, in the cir- 
cuit court for Kentucky, where an injunction which had been 
granted was dissolved after more full hearing. But in this 
case the decree dissolving the injunction was reversed by the 
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supreme court at its last session, and a perpetual injunction 
directed. 

The other case is that of Richards v. Swimley, on the equity 
side of this court, No. 1, of April sessions, 1841, in which judge 
Hopkinson is supposed to have refused an injunction to claim- 
ants under the Woodworth patent, against a person who used a 
machine closely resembling that of these defendants. But an 
inspection of the record shows the supposition to be mistaken. 
The bill in that case was filed on the 4th November, 1840; 
and notice was given of a motion for an injunction, to be made 
on the 14th. On that day the complainants filed two affidavits, 
which defined the infraction to consist in the use of Wood- 
worth’s tongueing and grooving apparatus, making no mention 
of the machinery for planing. It dees not appear that the mo- 
tion was ever heard; and on the 16th, two days after the time 
noticed for making it, it was withdrawn by the complainants ; 
since which no proceedings have been had in the cause. The 
right of the complainants in the machine expired in 1842. No 
judicial opinion on the part of judge Hopkinson can be in- 
ferred from these facts; and I am left therefore to the con- 
current judgments that have been pronounced in other circuits. 

I may add, that my own very careful examination of the 
different inventions, that are supposed to interfere with Wood- 
worth’s, has not led me to a different conclusion from that which 
a proper judicial comity invites me to adopt. 

3. The only remaining question is that which regards the 
substantial identity of the machine used by the defendants with 
that patented by Woodworth. 

The patent of Woodworth, as defined in his amended speci- 
fication, is for a machine, capable of performing the operations 
of planing, tongueing, and grooving, at one and the same time, 
but which admits of their being performed separately. It con- 
sists essentially of two parts or systems; one for planing or 
smoothing the surface; the other for fashioning the tongue and 
groove upon the edges. The apparatus for feeding the machine, 
and the rollers by which the elastic material is held firm while 


undergoing its action, are subsidiary to these. 
I shall consider the two systems of machinery in succession. 
1. The planing machine. 
A practically smooth surface may be given to plank or other 
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substances, by the application of either of three forms of tool ;— 
the chisel, which, with a guage to regulate its action, becomes 
the ordinary plane; the drawing-knife, which, with a similar 
guage, forms the spoke-shaver; and the adz. Each of these 
has its appropriate or characteristic motion; though by the in- 
genuity of the workman, the motion of either of them can be 
modified so as to approach that of another. 

The chisel, when in the form of the plane, has its blade fixed 
at an acute angle with the surface to be reduced, and works 
parallel to that surface, the edge cutting generally at right 
angles. 

The guaged, drawing-knife differs from the plane in this; 
that by means of its two handles, its edge can be made to cut 
obliquely or at right angles, at the pleasure of the workman. 
Its general motion is parallel to the surface ; though, being more 
under control of the hand, and having its blade sometimes 
slightly arched, it may be made to deviate upwards or down- 
wards, with a varying angle, or in a curve. 

The adz has an arched edge, and cuts only in curves; the 
level surface being attained proximately by a succession of such 
cuts. The plane and drawing-knife operate by shaving the 
surface, the adz by chipping. 

The chisel-plane was combined with apparatus for giving it 
motion and direction, in the machines of Bentham, in 1791, 
Bramah in 1802, and Muir of Glasgow, in 1837. In the first 
and the last of these, the character and direction of the motion 
were those of the same tool when worked by hand. In Bra- 
mali’s, the planing-blades or irons were fixed upon a revolving 
disc; the character of the motion thus becoming circular, but 
still continuing to be parallel with the surface. 

The planing machine of Woodworth, though it uses knives 
or cutters resembling plane-irons in form, is essentially a series 
of adzes. These are attached to the outside of a cylinder, in 
lines either parallel or oblique to its axis; and as the cylinder 
revolves, they cut with an adz-like or dubbing motion; the 
knife which is parallel to the axis, presenting its whole edge 
to the plank at the same moment, and in this respect cutting 
like the plane; the knife which is oblique-or in the helix form, 
presenting the parts of the edge in succession, and in this re- 
spect cutting like the drawing-knife; but both forms of knife 
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cutting in vertical curves like the adz, not in plane surfaces like 
the chisel-plane, and its combinations by Bentham, Bramah, 
and Muir. 

Regarding then the Woodworth machine as substantially dif- 
ferent from the three last mentioned, I find the substantial differ- 
ence to consist in this, that they act in planes parallel to the 
surface to be removed, Woodworth’s in vertical curves; that 
their’s produce an absolutely level surface ; his a surface appa- 
rently level, but in fact corrugated or grooved. 

2. The tongueing and grooving machine. 

The idea of tongueing and grooving by modifications of the 
circular saw is at least as old as 1793, when it was described 
by General Bentham, from whom Muir copied his machine many 
years after. The specifications of the two concur in describing 
a thick revolving saw or cutter to make the groove, and two 
wheel-saws set at right angles with each other on each side the 
plank, making four in all, to cut the rebates of the tongue. The 
machine of Woodworth is an improvement on these, by substi- 
tuting a single firm cutting wheel for the four circular tongueing 
saws, and combining this with the equally firm grooving cutter 
on the other edge of the plank, to reduce it to an exactly equal 
width throughout. 

I do not see an essential difference between the grooving cut- 
ter in this machine, and the circular saw or cutter described by 
Bentham and Muir. But their tongueing apparatus is clearly 
not the same as Woodworth’s; and I doubt very much whether 
the tongueing and the grooving could be practically combined 
in their machines, with the same effect as they are in his: they 
certainly are not. 

These two systems of machinery, the planing, and the 
tongueing and grooving, seem to me to constitute the essential, 
and only essential parts of the Woodworth improvement. The 
amended specification claims them, in the several combinations 
of which they are susceptible, as follows: 

1, The employment of the rotating planes, in combination 
with the subsidiary rollers, or any analogous device: 

2. The combination of those planes with the tongueing and 
grooving wheels: 

3. The combination of the tongueing with the grooving ap- 


paratus : 
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1. The combination of either the tongueing or grooving 
wheels with the rollers, which by their pressure hold the plank 
steadily in its place. 

Having thus analysed the patent-right under which the com- 
plainants claim, it remains to determine whether the machine 
used by the defendants is in part or in whole substantially the 
same. 

And, 1. Of the planing machine. 

It is apparent, that so soon as a planing machine, having a 
general resemblance to the revolving disc of Bramah, ceases to 
operate in an absolutely plane surface, it loses one of the cha- 
racteristics of his machine. 

On the other hand, it is clear, that a machine, sensibly like 
Woodworth’s, may not exactly conform in its structure to the 
rigid definition of acylinder. The smallest change of diameter 
between the two ends of the revolver, on which the planing 
knives are placed, would convert the cylinder into the frustrum 
of a cone; and a corresponding inclination of the axis of 
motion, or a corresponding adjustment of the plank to be acted 
on, would make the machine operate as well, or nearly as 
well, as if the exact character of the cylinder had been retained. 

Yet, just in proportion as the sides of the Woodworth revolver 
approximate to a cone, the machine approaches the planing 
disc of Bramah. It ceases to cut as the adz merely, but takes 
in some degree the characteristic action of the chisel-plane or 
the drawing-knife. 

So, too, when you give a dished form to the disc of Bramah, 
thus converting the disc into a cone, you lose in part the cha- 
racteristic action of the chisel-plane and drawing-knife, and 


he appropriate motion of the 


introduce in the same degree t 
adz. 

This deviation from the strict form of the Woodworth ma- 
chine towards that of the Bramah, or from the Bramah towards 
the Woodworth, may go on increasing, till the appropriate 
action of the original machine effectively disappears; the cylin- 
der, by a series of progressive changes, having lost itself in the 
disc, or the disc in the cylinder. It is impossible to define, for 
the practical objects of a judicial decree, that angle or degree 
of deviation at which one of these geometric forms shail be said 


to pass into the other. 
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Between the two machines then, the Bramah, unprotected by 
a patent in this country, which cuts parallel to the surface with 
a planing motion, and the Woodworth, which cuts with the 
dubbing action of the adz,—where is the line of separation ? 
Obviously, it is at the point of the first deviation from the free 
machine to that of which the use is prohibited. 

Turning now to the machine used by the defendants, we find 
it to be a revolving cone, its axis or spindle so arranged as that 
the tangent plane of its curve shall coincide with the surface 
to be made smooth. It partakes of the disc character, and cuts 
as the drawing-knife and chisel-plane also; but just so far as it 
varies from the simple dise of Bramah, it embraces the principle 
of Woodworth’s machine, by involving the dubbing action of 
the adz. It cuts as the drawing-knile and the plane, while ap- 
proaching the point at which the knives act upon the finished 
surface, and its cutters continue to revolve with a similar motion 
after passing that point; but at the effective moment, it is not the 
plane or the drawing-kuife, but the adz cut, that finishes the work. 

Much stress has been Jaid upon the fact, that the knives in the 
defendent’s machine are not in the lines of the radius, but have 
a certain obliquity, which brings one part of the edge in con- 
tact with the board before the rest, and gives a sloping or draw- 
ing action, not unlike that of the pocket-knife while cutting a 
stick. But I see nothing in this action or arrangement, to dis- 
tinguish it in principle or substance from that of the Woodworth 
rotary cutter, when placed in the oblique line of the helix. 
Whether it be the knife, that moves in part lengthwise during 
its revolutions, presenting the points of its edge to the board in 
succession, or the board, which moving onwards, presents its 
face to the several points in succession of the knife edge, or 
whether the action results from the combined motion of the 
two, the machine and its mode of operation are substantially 
the same. 

Iam therefore of opinion that the planing machine of the 
defendants is an infringement of the complainant’s patent-right. 

2. As to the tongueing and grooving machine. 

This part of the machine in use by the defendants does not 
vary sensibly in form or character from the tongueing and 
grooving apparatus claimed by Woodworth. Until his patent 
shall be invalidated, he has a right to claim of this court the 
protection of its restraining process in regard to this also. 
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It is my duty, therefore, to grant the full injunction as prayed 
for. In doing so, I am not insensible to that which was so 
ably pressed in argument, that if I am in error, the respondents 
may be seriously prejudiced. But the court can seldom encoun- 
ter a case, that does not involve a similar responsibility for con- 
sequences. To withhold judicial action is not to escape from 
this. The right of a party to the most speedy and effectual 
protection against a meditated wrong, is as complete as his right 
to redress for wrongs already inflicted; and the accident of po- 
sition confers no right on one party, whether he be plaintiff or 
defendant, at the expense of the other. The special injunction 
of equity, like the arrest on mesne process of the law, may be 
abused to the injury of an opponent; but it is no less on that 
account the duty of the judge, to further them both, when in 
the exercise of his best discretion, he believes that they are 
called for by the merits and the exigency. 

This isa case of an ancient and highly important patent- 
right. It has been contested at law and in equity with an 
eagerness and pertinacity proportioned to its value. Yet 
during the lifetime of the inventor, eleven years, it was 
‘never successfully impeached ;’’ Story J., in Washbourn v. 
Gould. Since his death, numerous questions have been raised 
as to the title of his administrator under the renewal of the 
patent, which were only settled by the supreme court within 
the present year. It is under the decision of that tribunal, in 
the case of Wilson v. Rousseau, that the claimants assert their 
right to come before this court as parties in interest. 

They have lost no time. The decision at Washington was 
made in March, and they filed their bill in April. The motion 
for an injunction, argued before my predecessor in office, and 
left undecided by his death, was brought to my notice on the 
day I first took my seat on the bench. There is here no acqui- 
escence, no jaches; but on the contrary, all promptness and 
vigilance. 

I accordingly direct a special injunction to issue according to 
the prayer of the bill, and to remain until the hearing of the 
cause, or the further order of this court. 

For complainants, Mr. G. W. Biddle and Mr. Meredith. 

For respondents, Mr. Guillou and Mr. Williams. 
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IN THE COMMON PLEAS OF CHESTER COUNTY, 
[Sept., 1842, 


JORDON ET AL. UV. MINSTER. 


= 


. Though, generally, parol evidence is inadmissible to contradict or vary a written 
contract, record, or sheriff’s return of a writ, yet in all these cases, proof of facts 
consistent with and not appearing on the face of the contract, record or return, 
may be heard. 

2. The sheriff made return to a ca. sa., “ proceedings stayed by order of plaintiff’s 


’ Held, on a motion to set aside a subsequent fi. fa., founded on the same 


attorney.’ 
judgment, that the defendant might prove by parol that he had been arrested by 
virtue of the ca. sa., and afterwards discharged ; the proof of such fact, not being 
inconsistent with the return. 

3. In such case the discharge operates to extinguish the debt, and a subsequent 
Ji. fa. to levy it, will be set aside. 


The plaintiffs having recovered a judgment against the de- 
fendant, in this court, issued a capias ad satisfaciendum, which 
was returned by the sleritl, “ proceedings stayed by order of 
the plaintiff’s attorney.’’ Afterwards a fieri facias sur the 
same judgment, was issued and placed in the hands of the 
sheriff. Before its return, the defendant obtained a rule to show 
cause, why it should be set aside, on the averment that he had 
been arrested by the sheriff, by virtue of the ca. sa., and, subse- 
quently discharged. On the argument of the rule, he offered 
to prove by parol his arrest and discharge. To this the plaintiffs 
objected, on the ground that the proof offered, contradicted the 
return of the sheriff, or at least, altered it materially, and was, 
therefore, inadmissible. ‘The court admitted the evidence, re- 
serving the question of its legal effect. 

Darlington argued for the plaintiffs against the rule, and 
cited Snyder v. Snyder, 6 B. 489 ; Brownfield v. Commonwealth, 
13 S. & R. 267; Scott v. Seiler, 5 W. 242; Mentz v. Hammond, 
5 Wh. 150; Diller ». Roberts, 13 S. & R. 60; Blythe v. Rich- 
ards, 10 S. & R. 266. 

Smith and Lewis for the defendant, cited Little v. Delany, 5 
B. 266; Beale v. Commonwealth, 7 W. 183-7; Hyskell v. 
Givin,7 S. & R. 369; Beale’s Executors v. Commonwealth, 11 
S. & R. 299; Commonwealth wv. Rees, 2 Wh. 266; Weidman v. 
Weitzel,13 S. & R. 96; and Snavely v. Reed, 9 W. 396. 

Bet, president, delivered the opinion of the court: 

It is conceded that this rule must be made absolute, if the 
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parol testimony offered by the defendant, from the mouths of 
the late sheriff Irwin and his deputy, Nelson Tay!lor, was pro- 
perly received; because it is proved by them that the defend- 
ant was arrested and held in custody by the sheriff, by virtue 
of a capias ad satisfaciendum, issued to February term, 1836, 
upon the same judgment which is the foundation of this #7. /a., 
for the purpose of making the same debt. It is said, and there 
is some proof of it, that he was afterwards discharged from 
custody by order of the plaintiff’s attorney. But whether this 
be so or not, can make no difference in the decision of the present 
question, for the arrest under the ca. sa., without more, ope- 
rated to discharge and extinguish the debt ; 2 Tidd’s Pr. 956-7; 
t Burr. 2482; 6 Term R. 526-7; 7 id. 420; 1 id. 556; Barnes 
205; 2 East 243; Snavely v. Reed, 9 Watts 396. But admit- 
ting this to be so, the sheriff having made return to the ca. sa., 
that the proceedings were stayed by the plaintiff’s attorney, it 
is insisted the parol proof of the defendant’s arrest ought not to 
have been received, because it tends to contradict the return. 
As a general rule, it is unquestionable, that parol evidence is 
not receivable to contradict or vary a written contract, a record 
ora sheriff’s return. But in all these instances, proof of facts, 
consistent with and not appearing on the face of the contract, 
record or return, may be heard. Thus in debt on bond con- 
ditioned for the payment of a certain sum, after the death of 
the obligor, the defendant pleaded the marriage of the obigor 
and the obligee. It was held that the averment of a replication, 
that the bond was given in contemplation of marriage and with 
intent, that if the plaintiff survived her husband she should 
have the benefit of it, was consistent with the terms of the 
bond, and therefore admissible; Milbourne v. Ewart, 5 T. R. 
381. So although a party to a deed, cannot aver a considera- 
tion contrary te that expressed in the deed, he may allege 
another consistent with that expressed. As where a convey- 
ance is mentioned to be in consideration of natural love and 
affection, and other considerations, proof may be given of a 
money consideration, for this is consistent with the deed; Star- 
kie Ev. part 4, 1004; Peacock v. Monk, 1 Ves. 128; Benedict 
v. Lynch, 1 John. Ch. Rep. 370. And the rule is the same, and 
for the same reason, where no consideration is expressed ; Pea- 
cock v. Monk, supra; Davenport v. Mason, 15 Mass, Rep. 92; 
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See also Jackson v. Dougherty, 3 Watts 151. <A record is sub- 
ject to the same rule, for though an averment which goes to 
contradict it, is inadmissible, yet when it stands with the record 
and falsifies no fact appearing on its face, it is permitted ; Aynd’s 
case, 4 Rep. 71. An instance of this is furnished by the case 
of Siddon v. Tulup, 6 Term R. 607, where in assumpsit for 
goods sold, the plaintiff pleaded a former recovery and showed 
the record of a prior action to recover a promissory note, and 
for goods sold. The plaintiff was permitted to prove that no 
evidence was given, in the first action, under the second count 
for goods sold, and therefore, no recovery under it; although 
the record was, prima facie evidence of recovery under both 
counts. ‘To the same effect is the case of Wilson v. Hamilton 
in our own courts; 9S. & R. 429. In the particular instance 
of a sherifl’s return, the authorities are, if possible, still more 
clear, distinct, and conclusive. In a recent case, the rule is thus 
stated, by the supreme court of Pennsylvania. <A party cannot 
aver matter directly at variance with the facts stated in the 
sheriff’s return, contradictory to it and showing it to be false ; 
but he may make an averment consistent with it, or explana- 
tory of its legal bearing and effect, where the return is at large 
or general ; Knowler v. Lord, 4 Whart. 504; 19 Vin. 198. Thus 
when in replevin, the sheriff was commanded to replevy certain 
goods, particularly described, and he returned “ Replevied,’’ 
the party was not permitted to show that, in fact, the sheriff did 
not replevy all the goods mentioned in the writ; Knowles ». 
Lord, supra. Where a sheriff returned a scire facias sur mort- 
gage “served,” the defendants were not admitted to contradict 
it, by showing it had not been made known to them, among 
others; Blythe v. Richards, 10 S. & R. 261. So after a 
return of “non est inventus’’ to a ca. sa., proof will not be 
heard that the defendant in the writ, was arrested and dis- 
charged by the plaintiff; Wilson v. Hurst’s Exr’s., Peters’ Rep. 
441, for in all these cases the parol averment went directly to 
falsify the return. 

But when the sheriff returned, generally, to a fi. fa., that he 
had levied the goods of the defendant, without returning the 
value, he is not precluded from going into proof of their value 
to show that it was not sufficient to pay the debt, or to satisfy 
the lien of prior executions; Little v. Delany, 5 Binn. 266; 
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Beale’s Ex’rs. v. Commonwealth, 11 S. & R. 304; Same v. 
Same, 7 Watts 187, 188; although the presumption in such 
case, is that he levied to the value of the debt; for evidence of 
the value of the goods does not contradict any fact stated in the 
return. The extent to which evidence, explanatory of the legal 
effect and bearing of a sheriff’s return, is permitted, is strongly 
shown by the case of Dolan v. Briggs, 4 Binn. 498-9. There 
a decree had been made for the sale of a schooner, with all and 
singular her tackle, apparel, and furniture, or so much thereof 
as might be necessary. A precipe of sale issued to the mar- 
shall, in accordance with the decree, and he returned that he 
had sold the schooner, her tackle, apparel, &c. In replevin for 
the sails of the vessel, the plaintiff was permitted to prove that 
the sails were not sold, because as the return did not particu- 
larize the articles which were sold, it might very well consist 
with it that part was sold and part was not sold, and therefore, 
the evidence was not in contradiction to the return. 

In the instance before us, the sheriff might have returned, 
without any repugnancy, that he had arrested the defendant 
and had him in custody when the plaintiff’s attorney stayed 
proceedings on the writ, and the prisoner was discharged. If 
so, I can see no objection to proof of the fact of the arrest and 
discharge. If it would not be repugnant, forming a part of the 
return itself, how can it be said to be in contradiction of and 
variant from the return as made ; and if it be not contradictory, 
we have seen that it may and ought to be received. It is an 
independent fact, consistent with the fact stated by the sheriff, 
for it is not to be doubted but that the plaintiff’s attorney may 
stay proceedings on an execution, after the arrest of the defend- 
ant, and the effect of it is to discharge him from custody. Sup- 
pose the defendant had offered to prove, that pending the ca. sa., 
he paid to the sheriff the debt and costs, upon which the plain- 
tiff stayed proceedings, can it be for a moment doubted but 
that his offer would have been received, although the sheriff re- 
turned “ procedings stayed,’? without more? And why? be- 
cause the party may have stayed proceedings, and so the 
sheriff’s return be strictly true; but yet it may be also true, that 
the defendant paid the money to the sheriff, before the stay. 
The one fact is entirely consistent with the other, and so is the 
fact proved here, of prior arrest. 
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But it is said that the legal presumption arising from this re- 
turn is, that the plaintiff interfered to stay proceedings, under 
the writ at the first moment of its existence, or, at least, before 
the sheriff had taken any steps towards its execution. This 
position may well be controverted, but admitting it to be so, 
we have seen that legal presumptions arising from a record or 
sheriff’s return, may be rebutted by parol proof, and that such 
evidence is excluded, only, when it directly tends to contradict 
a fact found by the record or stated in the return; Siddon v. 
Tulup, swpra; Wilson v. Hamilton, supra; Little v. Delany, 
supra ; Beale’s Ex’rs. v. Commonwealth, 11 S. & R.; Same v. 
Same, 7 Watts. 

It having been shown that the defendant was taken in exe- 
cution for the same debt, now sought to be made under the fi. fa., 
and that, therefore, the judgment is satisfied; the rule must be 
made absolute, and the fi. fa. set aside. 


[June, 1846. 


BATTEN UV. TOWNSHIP OF BRANDYWINE, OTHERWISE CALLED 
WEST BRANDYWINE, 


i. A township is a corporation, represented in its corporate capacity by its super- 
visors of roads and highways. 

2. In all questions, in which the supervisors may be called to act on behalf of the 
township, which require deliberation, experience and the exercise of judgment, 
all must act, otherwise the township is not bound, 


wm 


. A contract for opening a new road within the township, is an act requiring de- 
liberation and judgment, and therefore, the act of one supervisor only, without 
the concurrence of his fellows, making such contract, is void as against the 
township. 

. The law is the same of a contract, made under the act of 16th April, 1838, for 
keeping in repair the roads and highways. 

. Nor does it make any difference, that according to a custom which had obtained 
in the township, that section of the township in which the new road lay, had, by 
the supervisors been allotted to the special supervision of him who made the 
contract. 


te 
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This was a case stated for the opinion of the court. 

It was argued by Smith for the plaintiff, who insisted, 1. 
That it was competent to one supervisor to open and repair the 
roads within his township, and therefore, he had authority to 
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enter into binding contracts, for such purpose; and 2. That the 
eastern division having paid its proportion of the contract price 
of opening and repairing the road in question, the plaintiff might 
maintain an action against the western division, now constituting 
a distinct township; otherwise the plaintiff was without a 
remedy. He cited, Barnet Township v. Jefferson County, 9 
W. 166. 

Darlington for the defendant insisted, 1. That the contract 
was utterly void, as against the original township of Brandy- 
wine, and 2. That, however this might be, the division of the 
township destroyed the original corporation, and, consequently, 
no action lay against West Brandywine (so called) 


}3 


which was 
anew corporation. He cited the several acts of assemibly, re- 
gulating roads, &e. Cooper v. Lampeter Township, 8 W. 125; 
Downing v. Reyer, 21 Wend. 178; Hall v. Canal Commis- 
sioners, 9 W. 470. 

The following opinion of the court was delivered by 

Bett, President: Henry Weidner and John Forbes were 
duly elected supervisors of roads and highways in the township 
of Brandywine, for the year 1840. Prior to their election, a 
public road, in the eastern end of the township, had been duly 
laid out and ordered to be opened by the court of quarter ses- 
sions of this county. Weidner, one of the supervisors, acting 
for the eastern section of the township, divided the route of the 
new road into sections, and through and by means of a public 
veudue held in the spring of the year, 1840, contracted with the 
plaintiff, Batten, to open and keep in repair, for the space of one 
year, three of these sections, numbered one, three and seven, for 
certain ascertained sums of money ; which contract was reduced 
to writing. Forbes, the other supervisor, was not present at the 
vendue, nor did he, in any way, participate in the arrange- 
ments made by Weidner, in respect to this road. No notice was 
given, at any time, to the rated inhabitants of the township, in 
pursuance of the 34th section of the act of 15th April, 1834, so 
as to give them an opportunity to work out their respective 
taxes, by assisting to open and make the new road. The town- 
ship of Brandywine was, at the time of the vendue and when 
the road was opened and kept in repair by the plaintiff, subject 
to the provisions of the 20th section of the act of 16th April, 
1838, directing the supervisors of highways, in the several 








548 Common Pleas of Chester County. 


townships, within ten days after their election, to lay out the 
public roads, in their respective townships, into sections, and to 
let out each section, on contract, at public vendue, to the lowest 
and best bidder, to be kept in repair for the term of one year; 
but if any section should not be thus let, on account of no bid 
having been made for the same, the supervisors were, then, to 
let out such section on private contract. The plaintiff duly 
performed his part of the contract, by opening, making and 
keeping in repair, the new road, for the term of one year. Af- 
terwards, to wit, in the year 1844, by proceedings duly had in 
the court of quarter sessions, the township of Brandywine was 
divided into two parts, which have since been known as East 
Brandywine and West Brandywine, these designations having 
been assumed by the inhabitants of the respective sections of 
the divided township. East Brandywine having paid its pro- 
portion of the sums stipulated to be paid to the plaintiff, by his 
contract with Weidner, this action is brought against West 
Brandywine (so called), to recover the balance. 

The first question which presents itself for solution, is whether 
if the township of Brandywine had remained undissevered, 
maintaining intact its original corporate capacity, this contract, 
made between the plaintiff and Weidner, one of its supervisors, 
could have been enforced against it ? 

By the act of 15th April, 1834, the several counties and 
townships of this state are erected into bodies corporate, and 
these corporations are to be represented and their corporate 
powers exercised by the commissioner and supervisors thereof, 
respectively. By the act of 28th February, 1835, each town- 
ship is to elect two supervisors, annually, who are charged 
with all the duties, imposed by law, on supervisors of public 
roads and highways. 

In strict analogy to the principles settled by several pre- 
viously adjudicated cases, it was determined in Cooper & Grove 
v. Lampeter Township, 8 W. 125, that, under the act of 1836, 
which prescribes the duties of supervisors, in respect to the 
roads and highways within their respective townships, it is in- 
competent to one only of them, to transact any business or to 
enter into a contract, which from its nature and for the promo- 
tion of the interests of the township, requires deliberation and 
consultation. It is, there and elsewhere, recognised as a set- 
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tled principle of our law, that where delegated business requires 
deliberation, consultation and judgment, one of two or more 
agents.cannot do it without, or against the consent of his asso- 
ciates, unless so authorized by his constituents. In all such 
cases, the inhabitants of counties and townships, whose interests 
are to be promoted and protected, have a right to the counsel and 
judgment of all to whom the law commits the execution of a 
public trust. These public agents, whether they be county com- 
missioners or township supervisors, are to meet as a board and 
act asa board, and where there are but two, less than two cannot 
decide nor act. It is true that, in the performance and dis- 
charge of duties strictly ministerial, a different rule prevails. 
Where the act to be done is, simply one of a duty prescribed, 
consisting in a known and settled routine, requiring neither de- 
liberation, nor admitting of diverse couclusions drawn by differ- 
ent judgments, and the performance of which might be enforced 
by a mandamus; less than the whole number, constituting a 
board of public agents, may legally act. Such is the illustra- 
tion in the case of supervisors, put by Mr. justice Rogers, in the 
case just cited of the ordinary and periodical repair of roads 
and bridges, rendered necessary, either by the lapse of time or 
sudden disaster. 

Conceding, then, that the supervisors of Brandywine town- 
ship, had a right to enter into such contracts as are set out in 
this case stated, for opening the road in question, without first 
calling upon the rated inhabitants, in pursuance of the act of 
April, 1834; the decision of the question under consideration 
resolves itself into the inquiry, whether the act of entering into 
these contracts, was a purely ministerial one, or one requiring 
deliberation and the exercise of a scund judgment? If the 
former, the township is bound by the act of one of its agents, 
alone, but if the latter, it is not so bound. In such case, as has 
been already said, the people had a right to the benefit of a 
consultation and conclusion upon the premises submitted, the 
result of the concurring judgment of both their supervisors. 
The attempt of one of them to bind his constituents is void, for 
corporations, like natural persons, are bound, only by the acts 
and contracts of their agents, done and made within the scope 
of their authority. If the agent of a corporation, make a con- 
tract beyond the limits of his authority, although he, himself, 
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inay be bound in the same manner as the agent of a natural 
person would be, yet the corporation is not bound;’’ S. C, id. 
128. Nor can the other contracting party complain of this, for 
every person, dealing with a public agent, is presumed to know 
the extent of his authority. 

Now, if we look to the contracts upon which the plaintiff 
relies, siinply, as contracts for opening the new road, without 
more, 1 think no doubt can be entertained of the character of 
the act which led to them. It does not present the ordinary 
case provided for by the act of 1836, of employing, overseeing 
and directing a sufficient number of labourers to execute, 
promptly and effectually, the provisions of the law, and the 
orders of the court having jurisdiction, by opening and making 
the road, and which judge Rogers seems to think, may be con- 
sidered as a merely ministerial act, requiring neither delibera- 
tion nor consultation: it is an attempt to bind the township to 
pay particular sums of money to a particular individual, for 
certain services to be performed. Not only was the price to be 
paid ascertained, but the nature, extent and character of the 
services to be rendered as a consideration, was fixed by the 
contract. Besides this, one element which necessarily enters 
into all such transactions, is the capacity and fitness of the indi- 
vidual contracted with, properly to execute the work under- 
taken. ‘To determine all these points, required the exercise of 
judgment, discretion, and perhaps experience, and as the people 
of the township had a deep interest in their proper determina- 
tion, they were entitled to the benefit of the joint judgment, dis- 
cretion and experience of both their supervisors. 

But if the inquiry I have propounded be considered in another 
point of view, | think all doubt as to the nature of Weidner’s 
act must be put to rest. It is conceded that one supervisor 
cannot levy a tax to pay the debts contracted and expenses in- 
curred by the township. The consent of both is required, be- 
cause it is a deliberative and not a ministerial duty. How then 
can one supervisor do that indirectly, which he cannot do di- 
rectly, by entering into contracts, binding the township to the 
payment of specific sums of money, which must require the 
levy of a certain amount of tax for their disbursement? To 
invest one supervisor with the power to do this, would enable 
him, conclusively, to bind the discretion of his colleague, by 
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leaving no other alternative than to acquiesce in the necessity, 
the judgment of one alone had created. This question, was 
put by judge Rogers in the case so frequently cited—and from 
which it will be perceived most of the reasoning upon which 
this opinion is based, has been drawn—and it remains unan- 
swered, as I think, it is, unanswerable. 

But the contracts in question present another feature, not yet 
brought into view. They are contracts, not only to open the 
road, but to keep it in repair, for the term of one year. So far 
as they relate to repairs, they were made under and in pursu- 
ance of the 20th and 2Ist sections of the act of April, 1838, 
which, as we have seen, was then in force in the township of 
Brandywine. Now it surely cannot be contended that the provi- 
sions of these sections, which require the supervisors to divide 
all the roads of the respective township into sections, to fix 
upon a day for letting them on contract by public sale, to allot 
each section to the lowest and best bidder; and to let upon 
private contract, all such sections as may remain unsold; can 
be executed by a single supervisor. These acts, all require 
deliberation and judgment, and particularly that which looks to 
the selection of the best bidder. If it were, then, even compe- 
tent for one supervisor to make a binding contract for the open- 
ing of a new road, the present contracts would be invalid, as 
against the township: for the sums stipulated to be paid to the 
plaintiff, being for the joint service of opening and keeping 
parts of the road in repair, it is impossible to separate it into 
parts, and consequently the whole is void. This general result 
is not affectéd by the fact stated in the case, viz.: that the su- 
pervision of the eastern end of the original township had been 
assigned to Weidner, in accordance with long established 
custom in that township; as is shown by the case of Cooper et 
al. v. Lampeter Townsip. This view, which shows the con- 
tracts made with the plaintiff to be void as against the township 
of Brandywine, or any portion of it, renders it unnecessary to 
‘onsider the other grave questions raised on the argument. 

Judgment for the defendant with costs. 
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IN THE ORPHANS’ COURT OF BUCKS COUNTY. 


IN THE MATTER OF THE PETITION OF RFANEY TITUS. 


1. Where a wife (whose husband has deserted her, and contributed nothing to her 
support for a year or more), becomes entitled to a distributive share of the pro- 
ceeds of the real estate of her father, the court in the exercise of its equity 
power, will appoint trustees to take charge of the money and pay to her the in- 
terest thereof. 


Franey Titus wife of William Titus, presented a petition to 
the orphans’ court setting forth that the real estate of her father 
George Kealer, deceased, had been valued by an inquest duly 
held, and that the same had been adjudged to one of the sons 
at the valuation. That her husband, the said William Titus 
had deserted her, and refused to perform his marital duties, and 
asked the court to appoint a trustee to take charge of the money 
coming to her and pay her the interest thereof, agreeably to 
the provisions of the act 29th March, 1832, sect. 48, &c. 

A rule was granted upon William Titus to show cause why 
a trustee should not be appointed, and he filed an answer de- 
nying the allegation that he had deserted his wife as set torth 
in her petition. 

From the depositions filed in the case, it appeared that Titus 
and his wife had been separated about a year. That they had 
two children, both of whom resided with the mother, and that 
all the support which she had, was derived from her own la- 
bour, and the assistance of her neighbours. 

The following opinion was delivered by his honour judge 
KRAUSE: 

In Clancy 560, it is asserted on the authority of Duncan v. 
Duncan, 19 Ves, jr. 394, that without desertion or cruel treat- 
ment on the part of the husband, his separation from his wife 
will not raise an equity for her to claim a provision out of her 
equitable estate. But this in the broad form as their stated, is not 
applicable to the case here, before the court. There the par- 
ties lived separate by consent, a fact admitted in bill and answer. 
And on the marriage, a settlement of £3000 had been made, 
which the wife enjoyed; and the prayer was for mainte- 
nance during life. But another feature was, that the fund was 
in trustees and not in question before the court, though under 
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its control when its interposiiion might be required to compel 
the execution of the trust. The facts therefore, brought the 
case within a distinct class, in which desertion from the coun- 
try, leaving the wife destitute, or barbarous treatment, by which 
she is compelled to leave the husband’s home, seem to be the 
only grounds for decreeing her a separate support. The rule 
issued here to compel the husband to show cause why the 
share coming to her out of her father’s real estate, converted into 
money by partition in the orphans’ court, should not be vested 
in trustees, belongs to a different branch of equity jurisdiction. 
Her petition is itself a refusal to let him have it without giving 
security under the 48th sect. of the act of 29th March, 1832, 
and he has offered none to entitle him to toke it, if he would be 
allowed to take it at all under the circumstances. The parties 
have lived separate for more than a year; and according to the 
evidence, she, with two children, have been dependent for sub- 
sistence, as they still appear to be, on her labour and the charity 
of strangers, She asserts in her aflidavit, that he deserted her. 
This however, is contradicted in his, as an absolute fact, but no 
contribution from him towards their support is pretended, nor 
any denial of his living away from them, nor any allegation ot 
misconduct on her part. Contenting himself with a simple ne- 
gative in his answer of her charge of desertion in a literal sense, 
he claims to receive the money coming to her from her father’s 
estate. But this he cannot have without the interposition of the 
court; and the question is, shall he have it by itsaward, without 
an imposition of terms in her favour? In note d. to Bull », 
Montgomery, 2 Ves. jr. 190-1, the answer is given; “ Where the 
aid of the court is required, to enable the husband to take pos- 
session of the wife’s property, he must do what is equitable by 
making a reasonable provision out of it, for her maintenance 
and that of her childreii ; aud without that the aid of the court 
will not be afforded him.’ And this wholesome principle is 
recognised and finally alopted as the rule in this state in Rees 
v. Waters, 9 Watts 90, by the emphatic declaration of Mr. jus- 
tice Rogers, made for the whole court, in which too it is held 
in full harmony with the statement by Mr. justice Story, of the 
doctrine in such cases, that such equity is “administered to the 
wife when she has not been sufficiently provided for as well as 
when she has been deserted by the husband without a suitable 
VOL. V.—NO. XII. 47 
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or adequate support.”? In sect. 1424, of 2 Story’s Equity, “ de- 
sertion or ill-treatment of the wife by the husband, as well as 
his inability or refusal to maintain her,’’ are taken alike to be 
grounds for allowing her aid out of her equitable funds within 
the jurisdiction of the court. And this is repeated in sect. 
1426, with the qualification that distinguishes a case like this 
from such as Duncan v. Duncan, in which the allowance would 
but be promotive of separations and subversive of the true policy 
)f the matrimonial law. Where such is the object or the effect, 
no equity isshown by the wife, and of course equity refuses its 
aid. But when the property is her’s and the allowance is 
necessary to save her and the children from want, it interferes 
in her favour as a matter of proper duty. The foundation of 
this jurisdiction is but reciprocal justice. “ As the law gives to 
the husband the wife’s property, it imposes the correspondent 
ybligation of maintaining her, and that obligation fastens itself 
on her equitable estate in the nature of a lien or trust, which, 
when necessary, the court will enforce in pursuance of this 
duty ; sect. 1424, ib. 

If indeed, equity were impotent to raise the wife with the chil- 
lren from destitution and wretchedness, when property in her 
right is about to be awarded by the court, unless in addition to 
such suffering as the consequence of his delinquency, she furnish 
proof also of his actual desertion, or proof of such treatment as 
forced her from his house, to seek alms from benevolent strangers, 
there would seem to be a signal failure to accomplish the ex- 
alted purposes it professes above the common law, as claimed 
for it by justice Story in his concluding section, on this branch 
of its jurisdiction. In that case, she must be turned back from 
the court to her desolation, and he witha] take her patrimony to 
waste it on other objects, if that please his fancy. Here, with- 
out aid from him of any sort for a year, and without an appa- 
rent care whether she and his children were clothed and fed or 
not, or whether the latter were trained to good or evil, with no 
misconduct shown on her part, no offer made to take her back 
and support her, no inclination indicated to return from his wan- 
derings to his family—the husband yet claims what her father 
accumulated. If he could take possession without the interven- 
tion of the court, the law would protect his title as a marital 
right, and equity would not interfere. But would any court of 
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equity appoint a trustee with direction to pay him the interest 
of the fund? That professes to found its interposition on a 
regard for married women, their protection, support and relief; 
on a parental solicitude for infants, on an advancing state of so- 
ciety. On such considerations, “it administers to the wants, 
and guards the interests, and succours the weakness of those 
who are left without any other protectors, in a manner which 
the common law was too rigid to consider, or too indifferent to 
provide for.’ But if without any mitigating circumstances 
being shown, an abandonment by the husband of both marital 
and parental duties, be not enough to found a claim for her to 
a provision out of the property in her right and within the juris- 
diction of the court, it must be admitted that there is at law an 
equal solicitude for her helplessness, and at least as effectual 
remedy for positive wrongs. It has been shown however, that 
equity vindicates its professions above the common law in this 
respect, by a practical application of the wife’s property within 
its jurisdiction to her relief and that of the children, in cases 
where the husband is unable or unwilling to support them, as 
well as where he is unmanly enough to ill treat and desert her 
in a state of destitution. 

The court therefore, as no objection is made to the manner of 
getting the case up, appoints Moses Diller, trustee, to take the 
fund in question, and pay annually to Franey Titus, wife of 
William ‘Titus, 53 per cent. annually, of the interest, and pay 
to him ! per cent. thereof during the separation, and until the 
further order of the court in the premises. The trustee to pay 
the costs of these proceedings out of the fund. 

Du Bois, for complainant. oss, for respondent. 


UNITED STATES’ CIRCUIT COURT, GEORGIA. 
[Law Reporter, Oct., 1846.] 


JOSEPH ANTONIO PENARO UV. ROBERT W. FLOURNOY, ADMINIS- 
TRATOR OF ROBERT W. FLOURNOY, DECEASED. 


1. Whether the evidence of a promise to pay a debt, barred by the statute of limita- 
tions, is sufficient to take a case from the operation of the statute, is a question 
of law for the court. Whether the evidence applies to the debt in suit, or to 
what portion of it, is a question of fact for the jury. 

2, Where A, who was in the employment of B. spoke of leaving, and said, “I 
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want to see my money ;” to which B. replied, “I will put up your wages for 
you; it was held, that the promise was sufficient to take the case out of the 
stutute of limitations, for all the wages to which the promise applied, and that 
it was properly left to the jury to find to what portion of the wages, if any, the 


promis did apply. 


This was an action founded upon an open account, in the 
following words :— 

«R. W., Flournoy, To Joseph Antonio Penaro, Dr. 

“For my services on his plantation, from the 15th April, 
1834, to 15th February, 1844; 9 years and 10 months, at $150 
per annum, $1470. 

The defendant, among other pleas, relied upon the statute of 
limitations. The statute of Georgia requires actions on open 
account to be brought within four years from the time the right 
of action accrues; Prince’s Dig. 578. The plaintiff replied a 
new promise, made by the defendant’s intestate, within four 
years. In support of the issue joined, upon the plea of the 
statute of limitations, the plaiutiff proved, by one witness, the 
following conversation between the plaintiff and the defend- 
ant’s intestate, some two months before his death. Penaro 
was speaking of quitting Flournoy, who objected; Peuaro 
said, “I want to see my money; Flournoy said, “I will 
put up your wages for you.’”? This was the only evidence 
to take the case out of the operation of the statute of limita- 
tions. The jury, under the charge of the court, found for the 
plaintiff. 

The defendant moved for a new trial, upon the following 
grounds :— 

Ist. Because there was no proof of any promise made by 
the intestate, Robert Willis Flournoy, to pay the demand sued 
for, or any part of it, within four years immediately preceding his 
death. 

2d. Because there was no proof of any acknowledgment of 
any specific indebtedness, on the part of said Robert Willis 
Flournoy, deceased, to the plaintiff, within four years imme- 
diately preceding his death, sufficient to take the case out of 
the statute of limitations. 

3d. Because the only proof offered, on the part of the plain- 
tiff, to take the case from the operation of the statute of limita- 
tions, pleaded in this case, was the testimony of John B. Bacon ; 
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who testified, that some three months before the death of said 
intestate, he was present at a coversation between the intestate 
and plaintiff; that plaintiff spoke of quitting Flournoy, who 
objected. The plaintiff said he wished to see his money; 
Flournoy replied, “I will put up your wages for you.” 

4th. Because there being no dispute in relation to the facts 
proven, to take the case out of the operation of the statute of 
limitations, the court erred in referring that question to the jury. 
It then being a question of law, and not one of fact; a question 
for the court, and not one for the jury. 

Mulford Marsh, for the defendant. There being no proof 
of a hiring, for any specific period of time, the plaintiff’s right 
of action, if any, accrued every day; and thé statute applies to 
all of the account, but the last four years. The statute runs 
from the time the plaintiff’s right of action accrued; Wilcox v. 
Plummer, Ex., 4 Peters’ R. 182. To take this case from the 
operation of the statute of limitations, there must be a promise, 
within the last four years, to pay this debt, or an acknowledg- 
ment of this debt, so direct and explicit, that the law will imply 
a promise ; not an acknowledgment vague, uncertain, and inde- 
terminate. The promise was in these words, (in reply to the 
plaintiff’s saying “I want to see my money,’’) “J will put up 
your wages for you.”’ This promise was vague and indeter- 
minate. It may mean the wages for a week, month or year; 
or it may mean to increase the wages, It refers to no deter- 
minate debt or demand; no demand for any specific sum was 
made, nor were any particular wages named. The promise must 
refer to the demand sued for, not an unliquidated debt; it must 
be certain and determinate, not vague. From this promise no 
particular sum, nor any time of service, can be ascertained. 
This principle is sustained by the late decisions of the superior 
courts of Georgia upon this statute, in the following cases: 
Fellows v. Guimarin, Dudley’s R. 101; Brewster v. Hardeman, 
ib. 148, 149. The same principle is fully recognised by the 
supreme court of the United States, in the case of Bell v. Mor- 
rison, 1 Peters’ R. 351; and aflirmed by the samecourt, in 
Moore v. Bank of Columbia, 6 ib. 87. The supreme court of 
Massachusetts have recognised the same doctrine, in the follow- 
ing cases: Bangs v. Hall, 2 Pick. 371, 378; Gardner v. Tuder, 
8 ib. 205. It is also recognised in England, (in 1816), in the 
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case of Rowcroft v. Lomas, 4 Maule & Selw. 457. And now, 
in England, the promise must be in writing; statute 9 Geo. 4, 
c. 14. The same principle is held in New York, in Purdy v. 
Austin, 3 Wend. 187; Stafford v. Bryan, 3 ib. 532; Allen wv. 
Webster, 15 ib. 284; and Stafford v. Richardson, 15 ib. 302. 
And the same in the court of chancery of New Jersey, in 
the case of The Executor of Conover v. Conover, Saxton’s Chan. 
R. 403. 

2diy. There being no dispute as to the facts proven, to take 
the case from the operation of the statute, it was a question of 
law for the court, and not one of fact for the jury; Clarke v. 
Dutcher, 9 Cow. 674. 

John E. Ward, for the plaintiff. The promise in this case, is 
such an one as will take the case out of the statute. The plain- 
tiff, as was proven, had been many years in the employ of 
Flournoy. The plaintiff spoke of quitting. Flournoy objected; 
plaintiff said, “I want to see my money ;”’ Flournoy replied, 
«7 will put up your wages for you.”? This promise could only 
refer to the wages due, and all were due, as no payment was 
proved. There are two classes of cases that have been decided 
under the statute. One class of cases have gone upon the 
ground, that an acknowledgment of the justice of the debt was 
sufficient, to prevent the operation of the statute. The second 
class, and the correct one, requires a promise to pay, or an 
acknowledgment from which the law will imply a promise; 2 
Greenleaf on Evid. 352, 355. No set form of words is neces- 
sary ; a promise may be inferred from acts; 2 ib. 356; 4 Pick. 
110. 

In support of the position, that the promise was sufficient to 
prevent the operation of the statute, he relied upon the follow- 
ing authorities; Executor of Sheftall ». Administrator of Clay, 
R. M. Charliton’s R. 7; Bernard v. Bartholomew, 22 Pick. 291; 
Ang. on Limit. 258. 

As to the second point, this is the true distinction. The 
court decides what evidence of a promise is sufficient, to remove 
the operation of the statute; but the fact whether the proof 
applies to the debt sued for, belongs to the jury. In this case, 
the court instructed the jury, that if they found the evidence of 
the promise applied to the whole debt, then they must find for 
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the plaintiff, or find for the plaintiff as much as they found 
the promise applied to; Whitney v. Bigelow, 4 Pick. 110; 2 
Com. Law R. 474. 

Nico, J. delivered the opinion of the court, in substance as 
follows: The question, whether the evidence of a promise to 
pay a debt, barred by the statute of limitations, is sufficient to 
take a case from the operation of the statute, is one of law for 
the court. Whether the evidence applies to the debt in suit, 
or to what portion of it, is a question of fact for the jury. In 
this case the promise was, “I will put up your wages for you ;”” 
clearly referring to the wages then due. The court holds the 
evidence sufficient to take the case out of the statute, for all 
the wages to which the promise applied. It was the province 
of the jury to say to what portion, or whether to the whole of the 
wages, the promise applied. The promise was absolute: «I 
will put up your wages for you.’”’ The jury having found that 
the promise applied to the whole account, the court is satisfied 
that the verdict is correct. 

Motion for a new trial overruled. 

ENGLISH EXCHEQUER OF PLEAS, HILARY TERM, 
1846. 
[From the Western Law Journal, Oct. 1846.] 


HART UV. PRENDERGAST. 


. The following letter by the defendant, to a clerk of the plaintiff, in answer 
to one applying for payment of a debt, was held insufficient to defeat a plea of 
the statute of limitations: “I will not fail to meet Mr. H., (the plaintiff) on 
fair terms, and have now a hope that before perhaps a week from this date, I 
shall have it in my power to pay him, at all events, a portion of the debt, when 
we shall settle about the liquidation of the balance.” 


Debt for goods sold and delivered. 

Pleas—Nunguam indebilatus, and the statute of limitations, 

At the trial, before Pollock, C. B., at the Middlesex Sittings, 
after Trinity term, it appeared that the debt was contracted 
above six years before action brought, while the defendant was 
a clerk in the Excise Office. In order to take the case out of 
the statute of limitations, the plaintiff gave in evidence the 
following letter, written by the defendant, in answer to an 
application by a clerk of the plaintiff for payment of the debt: 
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January 8, 1841. 

“Srr—Having no longer any connexion with the Excise, I 
only this day received your obliging note of the 6th instant, 
which will account for any apparent remissness on my part, 
in not either calling on you or earlier replying. I assure you 
1 will not fail to meet Mr. Hart on fair terms, and have now a 
hope that, before perhaps a week from this date, I shall have 
it in my power to pay him, at all events a portion of the debt, 
when we shall settle about the liquidation of the balance.’’ 

It was contended for the defendant, that this was not a suffi- 
cient acknowledgment to satisfy lord Tenterdon’s Act, 9 Geo. 
4, c. 14. The lord chief baron reserved the point for the 
opinion of the court, and a verdict was found for the plaintiff 
for the amount claimed; the defendant having Jeave to move 
to enter a verdict for him on the second issue. On a former 
day, in this term, 

Lusu obtained a rule nisi accordingly, against which 

Hvuex Hitt now showed cause. It is now fully established 
that the construction of documents of this kind is for the court, 
and not for the jury; and upon an examination of the cases, 
the court will find that acknowledgments, much less equivocal 
than are contained in this letter, have been held sufficient to 
satisfy the statute. The defendant fully admits the existence 
of the debt, and no condition is annexed to that admission. In 
Dabbs v. Humphries, 10 Bing. 446, s. c. 3 Law J. Rep. (n. s.) 
C. P. 139, the defendant wrote to the plaintiff thus: “I beg 
to say that 1 cannot comply with your request. The best way 
for you would be to send me the bill you hold, and draw 
another for the balance of your money, £30 9s. 9d.;’’ and this 
was held a sufficient acknowledgment that the sum was due, 
to take the case out of the statute, although certainly no promise 
to pay was contained in it. In Bird v. Gammon, 3 Bing. N. C. 
883; s.c. 6 Law J. Rep. (n. s.) C. P. 258, the acknowledgment 
was in these terms: “I wish 1 could comply with your request, 
for I am very wretched on account of your account not being 
paid: there is a prospect of an abundant harvest, which must 
turn into a goodly sum, and considerably reduce your account; 
if it does not, the concern must be broken up to meet it: my 
hope is, that out of the present harvest you will be paid.’ 
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That certainly was a weaker case than the present, yet there 
the document was held sufficient to satisfy the statute. 

[Parxe, B. There must be an acknowledgment of the debt, 
from which we may infer a promise to pay. If the debtor says 
in writing, “I admit the debt,’’ that is enough; but if he says, 
“T admit the debt; du¢ I have not made up my mind how or 
by what means to pay,”’ how can you from that infer a promise 
to pay ?] 

The same observation might have been made, and was more 
strongly applicable in Bird v. Gammon. In Dobson v. Mackey, 
8 Ad. & El. 225, n., the letter relied on was as follows, and was 
held sufficient: “I can never be happy until I have not only 
paid you every thing, butallto whom lowe money. * * * 
* Your account is quite correct, and, oh! that I were now 
going to enclose you the amouut of it!’? There can be no 
doubt that this document contains a distinct admission of the 
debt; and the only question is, whether the other words 
negative the inference of a promise to pay the debt. 

[Parxe, Bb. No; whether it implies a promise to pay taken 
altogether. The substance of it is—“«I owe you the debt, but 
I really cannot tell when or how I am to pay you, and I refrain 
from making any promise.’’] 

Rather that he admits the debt, adding, that he thinks he 
shall pay part of it in a week. 

Lusu, contra. The present case differs from some of those 
which have been cited. 

{[Parxe, B. This evidence is adduced to prove @ promise 
to pay on request. An unconditional acknowledgment is 
good evidence for that purpose, because you would infer from 
it that the party meant to pay on request. But if he annexes 
any qualification or condition, that is not a sufficient acknow- 
ledgment, without proof of the performance of it. The principle 
is correctly laid down in Tanner v. Smart, 6 B. & C. 603; s. ¢. 
5 Law J. Rep. K. B. 218.] 

And also in Cripps v. Davis, 12 Mee. & Wells, 159; s. c. 13 
Law J. Rep. (n. s.) Exch. 217. The questions therefore are, 
first, does this letter, taken altogether, amount to a promise to 
pay? Secondly, does it support the promise, laid in the decla- 
ration, to pay on request? It is, at most, only the expression 
of a Aope that in a week he shall be able to pay; and that 
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applies only to an undefined part of the debt, and at all events 
would not support the declaration for the whole. As to the 
residue, he says merely, that he will then settle about the 
liquidation of the balance. No evidence was given of the 
defendant’s ability to pay. How then can this prove a promise 
to pay on request? Morrell v. Frith, ibid. 402, s.c. 7 Law J. 
Rep. (n. s.) Exch. 172, is an express authority for the defend- 
ant. There the letter was as follows: “Since the receipt of 
your letter, and indeed for some time previously, I have been 
in almost daily expectation of being enabled to give a satisfac- 
tory reply to your application respecting the demand of Messrs. 
M. against me. I propose being in Oxford to-morrow, when 
I will cal] upon you on the matter.’? This was held not to be 
sufficient to defeat a plea of the statute of limitations. Parke, 
8. says upon it: “The utmost that can be made of this letter 
is, that it acknowledges the existence of the debt mentioned in 
the previous letters, but that the defendant does not mean 
to express any promise to pay, but reserves it for future con- 
sideration.’”’ ‘The same observation is applicable here. 
Pottock, C. B. Iam of opinion that this rule ought to be 
made absolute. I gave no opinion upon the point at the trial; 
but when the cases are looked at, there are some which furnish 
very stgong ground for this application, and it is better to adhere 
to the principle of some decision, instead of reasoning on the 
terms of the particular document in each case. Now the case 
of Tanner v. Smart lays down the principle very clearly, on a 
review of all the authorities, namely, that, “ under the ordinary 
issue on the statute of limitations, an acknowledgment is only 
evidence of a promise to pay; and, unless it is conformable to 
and maintains the promises in the declaration, although it may 
show to demonstration that the debt has never been paid, and 
is still subsisting, it has no effect.’’? It is not sufficient that the 
document contains a promise by the defendant to pay when he 
is able, or by bill, or a mere expectation that he shall pay at 
some future time: it should contain either an unqualified promise 
to pay, that is, a promise to pay on request, or, if it be a con- 
ditional promise, or a promise to pay on the arrival of a certain 
period, the performance of the condition, on the arrival of that 
period, should be proved by the plaintiff. The only question 
in the present case is, whether this letter contains a promise to 
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pay the debt on request. Now, certainly it does not in terms 
contain such a promise: all that the writer says is, that “he 
will not fail to meet the plaintiff on fair terms;’? what those 
“terms’’ may be, I cannot say; and that “he has now a hope 
that before perhaps a week he shall have it in his power to pay 
him, at all events, a portion of the debt, when they shall settle 
about the liquidation of the balance.”? That liquidation might 
be his then asking for further time, with or without security. 
What are the terms to which the defendant alludes, it is impos- 
sible to speculate; but there is no promise to pay the whole 
debt at all, nor to pay a single shilling of it on request, but a 
mere expression of a hope that he may be able to pay part, 
and then that they may settle—in what manner does not appear 
—as to the liquidation of the balance. I am of opinion, there- 
fore, that this letter does not contain a sufficient acknowledgment 
or promise to satisfy the act of parliament, and therefore that 
this rule must be made absolute. 

Parke, B. I amof the same opinion. There is no doubt 
of the principle of law applicable to these cases, since the de- 
cision in Tanner v. Smart, namely, that the plaintiff must either 
show an ungualified acknowledgment of the debt, or, if he 
show a promise to pay, coupled with a condition, he must show 
performance of the condition, so as in either case to fit the 
promise laid in the declaration, which is a promise to pay on 
request. The case of Tanner v. Smart put an end to a series 
of decisions which were a disgrace to the law, and I trust we 
shall be in no danger of falling into the same course again. In 
the present case I agree with the lord chief baron, that, taking 
the whole document together, it contains no promise to pay any 
part of the debt on request, but a mere expression of the defend- 
ant’s hope that in a week he may be able to pay a part of ‘it, 
and that then the parties may be able to make some settlement 
for the liquidation of the balance. 

A.person, B. [am of the same opinion. We must look to 
the principle of the cases, although there are some with which 
it may be difficult to agree upon the particular facts, as in 
Gardner v. M’Mahon, 3 Q. B. Rep. 561; s.c. 11 Law J. Rep. 
(n. s.) Q. B. 297. Different minds come to different conclusions 
of fact upon such documents; but the principle is clear, that 
the plaintiff must prove an acknowledgment conformable to 
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the promise laid in the declaration, viz., either an unconditional 
acknowledgment, from which a promise to pay on request is 
inferred, or an acknowledgment subject to a condition which 
has been performed, and which then becomes absolute, and so 
equally maintains the promise laid in the declaration. This 
document contains neither the one nor the other. 

Rotre, B. I am of the same opinion. The principle is 
said to be, that the document must contain either a promise to 
pay the debt, or an acknowledgment from which such a promise 
is to be inferred. Perhaps it would be more correct to say, 
that it must in all cases contain a promise to pay, but that, 
upon a simple acknowledgment, the law implies a promise ; 
but there must, in all cases, be @ promise, in order to support 
the declaration. 


Rule absolute. 
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Norre.—Through inadvertence, the first “ opinion” in the present Number (that 
delivered in Smith and Sloat v. Mercer and Pechin), has been misprinted as having 
been delivered in the District Court of the United States. The name of the court 
should have been thus given—Circuit Court of the United States, in Equity—the 
District Court not having jurisdiction in cases involving questions as to patent- 


rights. 











TO SUBSCRIBERS. 


Tue present Number completes the Fifth Volume of the 
Pennsylvania Law Journal, and with it the Subscribers’ con- 
nexion with the work will terminate. 

Our acknowledgments are due to those gentlemen of the 
Bench and Bar, whose aid has enabled us to establish and sus- 
tain the publication,—and we regret that the pressure of pro- 
fessional and official duties compels us to resign a situation, in 
which our feeble efforts to be useful to the profession, have 
been so kindly responded to. While we have not been enabled 
to make the work, in all respects as useful or valuable as we 
hoped, yet we are gratified in knowing that we leave the pub- 
lication fully and firmly established in the estimation of the 
bar. 

The readers of the Journal will, we are assured, find the 





change highly advantageous—as the gentlemen who will suc- 
ceed us in the editorial duties, are eminentiy qualified in every 
respect for that task, and possess such other advantages as will 
enable them to add greatly to the interest and value of the pub- 
lication. 
HENRY E. WALLACE, 
DAVID WEBSTER. 


October, 1846. 
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